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This entitlement applies on a westwide
basis.

(c) Limited recipient ownership entitle-
ment. A limited recipient is entitled to
receive irrigation water on a maximum
of 640 acres of owned nonexempt land,
or the Class 1 equivalent thereof. This
entitlement applies on a westwide
basis.

(d) Prior law recipient ownership enti-
tlement. (1) Ownership entitlements for
prior law recipients are determined by
whether the recipient is one individual
or a married couple, and for entities by
the type of entity, as follows:

(i) An individual subject to prior law
is entitled to receive irrigation water
on a maximum of 160 acres of owned
nonexempt land;

(ii) Married couples who hold equal
interests are entitled to receive irriga-
tion water on a maximum of 320 acres
of jointly owned nonexempt land;

(iii) Surviving spouses until remar-
riage are entitled to receive irrigation
water on that land owned jointly in
marriage up to a maximum of 320 acres
of owned nonexempt land. If any of
that land should be sold, the applicable
ownership entitlement would be re-
duced accordingly, but not to less than
160 acres of owned nonexempt land;

(iv) Children are each entitled to re-
ceive irrigation water on a maximum
of 160 acres of owned nonexempt land,
regardless of whether they are inde-
pendent or dependent;

(v) Joint tenancies and tenancies-in-
common subject to prior law are enti-
tled to receive irrigation water on a
maximum of 160 acres of owned non-
exempt land per tenant, provided each
tenant holds an equal interest in the
tenancy;

(vi) Partnerships subject to prior law
are entitled to receive irrigation water
on a maximum of 160 acres of owned
nonexempt land per partner if the part-
ners have separable and equal interests
in the partnership and the right to al-
ienate that interest. Partnerships
where each partner does not have a
separable interest and the right to al-
ienate that interest are entitled to re-
ceive irrigation water on a maximum
of 160 acres of nonexempt land owned
by the partnership; and

(vii) All corporations subject to prior
law are entitled to receive irrigation
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water on a maximum of 160 acres of
owned nonexempt land.

(2) Prior law recipient ownership en-
titlements specified in this section
apply on a westwide basis unless the
land was acquired by the current owner
on or before December 6, 1979. For land
acquired by the current owner on or be-
fore that date, prior law ownership en-
titlements apply on a district-by-dis-
trict basis.

(3) For those entities where an equal
interest held by the part owners would
result in a 160-acre per part owner enti-
tlement for the entity, if the part own-
ers interests are not equal then the en-
titlement of the entity will be deter-
mined by the relative interest held in
the entity by each part owner.

§426.6 Leasing and full-cost pricing.

(a) Conditions that a lease must meet.
Districts can make irrigation water
available to leased land only if the
lease meets the following require-
ments. Land that is leased under a
lease instrument that does not meet
the following requirements will be in-
eligible to receive irrigation water
until the lease agreement is termi-
nated or modified to satisfy these re-
quirements.

(1) The lease is in writing;

(2) The lease includes the effective
date and term of the lease, the length
of which must be:

(i) 10 years or less, including any ex-
ercisable options; however, for peren-
nial crops with an average life longer
than 10 years, the term may be equal
to the average life of the crop as deter-
mined by Reclamation, and

(ii) In no case may the term of a
lease exceed 25 years, including any ex-
ercisable options;

(3) The lease includes a legal descrip-
tion, that is at least as detailed as
what is required on the standard cer-
tification and reporting forms, of the
land subject to the lease;

(4) Signatures of all parties to the
lease are included;

(5) The lease includes the date(s) or
conditions when lease payments are
due and the amounts or the method of
computing the payments due;

(6) The lease is available for Rec-
lamation’s inspection and Reclamation
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reviews and approves all leases for
terms longer than 10 years; and

(7) If either the lessor or the lessee is
subject to the discretionary provisions,
the lease provides for agreed upon pay-
ments that reflect the reasonable value
of the irrigation water to the produc-
tivity of the land; except

(8) Leases in effect as of the effective
date of these regulations do not need to
meet the criteria specified under para-
graphs (a) (3) and (4) of this section, un-
less and until such leases are renewed.

(b) Nonfull-cost entitlements. (1) The
nonfull-cost entitlement for qualified
recipients is 960 acres, or the Class 1
equivalent thereof.

(2) The nonfull-cost entitlement for
limited recipients that received irriga-
tion water on or before October 1, 1981,
is 320 acres or the Class 1 equivalent
thereof. The nonfull-cost entitlement
for limited recipients that did not re-
ceive irrigation water on or prior to
October 1, 1981, is zero.

(3) The nonfull-cost entitlement for
prior law recipients is equal to the re-
cipient’s maximum ownership entitle-
ment as set forth in §426.5(d). However,
for the purpose of computing the acre-
age subject to full cost, all owned and
leased irrigation land westwide must
be included in the computation.

(c) Application of the nonfull-cost and
full-cost rates. (1) A landholder may irri-
gate at the nonfull-cost rate directly
and indirectly held acreage equal to his
or her nonfull-cost entitlement.

(2) If a landholding exceeds the land-
holder’s nonfull-cost entitlement, the
landholder must pay the appropriate
full-cost rate for irrigation water deliv-
ered to acreage that equals the amount
of leased land that exceeds that enti-
tlement.

(3) In the case of limited recipients, a
landholder does not have to lease land
to exceed a nonfull-cost entitlement,
since the nonfull-cost entitlement is
less than the ownership entitlement.
Therefore, limited recipients must pay
the appropriate full-cost rate for irri-
gation water delivered to any acreage
that exceeds their nonfull-cost entitle-
ment.

(d) Types of lands that count against
the nonfull-cost entitlement. (1) All di-
rectly and indirectly owned irrigation
land and irrigation land directly or in-
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directly leased for any period of time
during l-water year counts towards a
landholder’s nonfull-cost entitlement,
except:

(i) Involuntarily acquired land, as
provided in §8426.12 and 426.14; and

(i) Land that is leased for incidental
grazing or similar purposes during peri-
ods when the land is not receiving irri-
gation water.

(2) Reclamation’s process for deter-
mining if a nonfull-cost entitlement
has been exceeded is as follows:

(i) All land counted toward a land-
holder’s nonfull-cost entitlement will
be counted on a cumulative basis dur-
ing any l-water year;

(ii) Once a landholder’s nonfull-cost
entitlement is met in a given water
year, any additional eligible land may
be irrigated only at the full-cost rate;
and

(iii) Irrigation land will be counted
towards nonfull-cost entitlements on a
westwide basis, even for prior law re-
cipients, regardless of the date of ac-
quisition.

(e) Selection of nonfull-cost land. (1) A
landholder that has exceeded his or her
nonfull-cost entitlement may select in
each water year, from his or her di-
rectly held irrigation land, the land
that can be irrigated at a nonfull-cost
rate and the land that can be irrigated
only at the full-cost rate. Selections
for full-cost or nonfull-cost land may
include:

(i) Leased land;

(ii) Nonexcess owned land;

(iii) Land under recordable contract,
unless that land is already subject to
application of the full-cost rate under
an extended recordable contract; or

(iv) A combination of all three.

(2) Once a landholder has received ir-
rigation water on a given land parcel
during a water year, the selection of
that parcel as full cost or nonfull-cost
is binding until the landholder has
completed receiving irrigation water
westwide for that water year.

(f) Applicability of a full-cost selection
to an owner or lessee. If a landowner or
lessee should select land as subject to
full-cost pricing, then that land can re-
ceive irrigation water only at the full-
cost rate, regardless of eligibility of
the other party to receive the irriga-
tion water at the nonfull-cost rate.
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(g) Subleased land. Land that is sub-
leased (the lessee transfers possession
of the land to a sublessee) will be at-
tributed to the landholding of the sub-
lessee and not to the lessee.

(h) Calculating full-cost charges. Rec-
lamation will calculate a district’s
full-cost charge using accepted ac-
counting procedures and under the fol-
lowing conditions.

(1) The full-cost charge does not re-
cover interest retroactively before Oc-
tober 12, 1982. But, interest on the un-
paid balance does accrue from October
12, 1982, where the unpaid balance
equals the irrigation allocated con-
struction costs for facilities in service
plus cumulative federally funded O&M
deficits, less payments.

(2) The full-cost charge will be deter-
mined:

(i) As of October 12, 1982, for con-
tracts entered into before that date re-
gardless of amendments to conform to
the discretionary provisions; and

(ii) At the time of contract execution
for new and renewed contracts entered
into on or after October 12, 1982.

(3) For repayment contracts, the full-
cost charge will fix equal annual pay-
ments over the amortization period.
For water service contracts, the full-
cost charge will fix equal payments per
acre-foot of projected water deliveries
over the amortization period.

(4) If there are additional construc-
tion expenditures, or if the cost allo-
cated to irrigation changes, then a new
full-cost charge will be determined.

(5) Reclamation will notify the re-
spective districts of changes in the
full-cost charge at the time the district
is notified of other payments due the
United States.

(6) In determining full-cost charges,
the following factors will be consid-
ered:

(i) Amortization period. The amortiza-
tion period for calculating the full-cost
charge is the remaining balance of:

(A) For contracts entered into before
October 12, 1982, the contract repay-
ment period as of October 12, 1982;

(B) For contracts entered into on or
after October 12, 1982, the contract re-
payment period;

(C) For water service contracts, the
period from October 12, 1982, or the exe-
cution date of the contract, whichever
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is later, to the anticipated date of
project repayment; and

(D) In cases where water services
rates are designed to completely repay
applicable Federal expenditures in a
specific time period, that time period
may be used as the amortization period
for full-cost calculations related to
these expenditures; but, in no case will
the amortization period exceed the
project payback period authorized by
the Congress;

(ii) Construction costs. For deter-
mining full cost, construction costs
properly allocable to irrigation are
those Federal project costs for facili-
ties in service that have been assigned
to irrigation within the overall alloca-
tion of total project construction costs.
Total project construction costs in-
clude all direct expenditures necessary
to install or implement a project, such
as:

(A) Planning;

(B) Design;

(C) Land;

(D) Rights-of-way;

(E) Water-rights acquisitions;

(F) Construction expenditures;

(G) Interest during construction; and

(H) When appropriate, transfer costs
associated with services provided from
other projects;

(iii) Facilities in service. Facilities in
service are those facilities that are in
operation and providing irrigation
services;

(iv) Operation and maintenance (O&M)
deficits funded. O&M deficits funded are
the annual O&M costs including
project-use pumping power allocated to
irrigation that have been federally
funded and that have not been paid by
the district;

(v) Payments received. In calculating
the payments that have been received,
all receipts and credits applied to
repay or reduce allocated irrigation
construction costs in accordance with
Federal reclamation law, policy, and
applicable contract provisions will be
considered. These may include:

(A) Direct repayment contract reve-
nues;

(B) Net water service contract in-
come;

(C) Contributions;

(D) Ad valorem taxes; and
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(E) Other miscellaneous revenues and
credits excluding power and municipal
and industrial (M&I) revenues;

(vi) Interest rates. Interest rates to be
used in calculating full-cost charges
will be determined by the Secretary of
the Treasury as follows:

(A) For irrigation water delivered to
qualified recipients, limited recipients
receiving water on or before October 1,
1981, and extended recordable contract
land owned by prior law recipients, the
interest rate for expenditures made on
or before October 12, 1982, will be the
greater of 7.5 percent per annum or the
weighted average yield of all interest-
bearing marketable issues sold by the
Treasury during the fiscal year when
the expenditures were made by the
United States. The interest rate for ex-
penditures made after October 12, 1982,
will be the arithmetic average of:

(1) The computed average interest
rate payable by the Treasury upon its
outstanding marketable public obliga-
tions that are neither due nor callable
for redemption for 15 years from the
date of issuance at the beginning of the
fiscal year when the expenditures are
made; and

(2) The weighted average yield on all
interest-bearing marketable issues sold
by the Treasury during the fiscal year
preceding the fiscal year the expendi-
tures are made;

(B) For irrigation water delivered to
limited recipients not receiving irriga-
tion water on or before October 1, 1981,
and prior law recipients, except for
land owned subject to extended record-
able contract, the interest rate will be
determined as of the fiscal year pre-
ceding the fiscal year the expenditures
are made, except that the interest rate
for expenditures made before October
12, 1982, will be determined as of Octo-
ber 12, 1982. The interest rate will be
based on the arithmetic average of:

(1) The computed average interest
rate payable by the Treasury upon its
outstanding marketable public obliga-
tions that are neither due nor callable
for redemption for 15 years from the
date of issuance; and

(2) The weighted average yield on all
interest-bearing marketable issues sold
by the Treasury.

(C) Landholders who were prior law
recipients and become subject to the
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discretionary provisions after April 12,
1987, are eligible for the full-cost inter-
est rate specified in paragraph
(h)(6)(vi)(A) of this section, unless they
are limited recipients that did not re-
ceive irrigation water on or before Oc-
tober 1, 1981, in that case they remain
subject to the full-cost interest rate
specified in paragraph (h)(6)(vi)(B) of
this section.

(i) Direct and proportional charges for
full-cost water. In situations where
water delivery charges are contrac-
tually or customarily levied on a per-
acre basis, full-cost assessments will be
made on a per-acre basis. In situations
where water delivery charges are con-
tractually or customarily levied on a
per acre-foot basis, one of the following
methods must be used to make full-
cost assessments:

(1) Assessments will be based on the
actual amounts of water used in situa-
tions where measuring devices are in
use, to the satisfaction of Reclamation,
to reasonably determine the amounts
of irrigation water being delivered to
full-cost and nonfull-cost land; or

(2) In situations where, as determined
by Reclamation, measuring devices are
not a reliable method for determining
the amounts of water being delivered
to full-cost and nonfull-cost land, then
water charges must be based on the as-
sumption that equal amounts of water
per acre are being delivered to both
types of land during periods when both
types of land are actually being irri-
gated.

(J) Disposition of revenues obtained
through full-cost water pricing—(1) Legal
deliveries. If irrigation water has been
delivered in compliance with Federal
reclamation law and these regulations,
then:

(i) That portion of the full-cost rate
that would have been collected if the
land had not been subject to full cost
will be credited to the annual pay-
ments due under the district’s contrac-
tual obligation;

(ii) Any O&M revenues collected over
and above those required under the dis-
trict’s contract will be credited to the
project O&M account; and

(iii) The remaining full-cost revenues
will be credited to the Reclamation
fund unless otherwise provided by law,
with any capital component of the full-
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cost rate credited to project repay-
ment, if applicable.

(2) Hllegal deliveries. Revenues result-
ing from the assessment of compensa-
tion charges for illegal deliveries of ir-
rigation water will be deposited into
the Reclamation fund in their entirety,
and will not be credited toward any
contractual obligation, or O&M or re-
payment account of the district or
project. For purposes of these regula-
tions only, this does not include reve-
nues from any charges that may be as-
sessed by the district to cover district
operation, maintenance, and adminis-
trative expenses.

§426.7 Trusts.

(a) Definitions for purposes of this sec-
tion:

Grantor revocable trust means a trust
that holds irrigable land or irrigation
land that may be revoked at the discre-
tion of the grantor(s), or terminated by
the terms of the trust, and revocation
or termination results in title to the
land held in trust reverting either di-
rectly or indirectly to the grantor(s).

Irrevocable trust means a trust that
holds irrigable land or irrigation land
and does not allow any individual, in-
cluding the grantor or beneficiaries,
the discretion to decide when or under
what conditions the trust terminates,
and that upon termination the title to
the land held in trust transfers either
directly or indirectly to a person(s) or
entity(ies) other than the grantor(s).

Otherwise revocable trust means a
trust that holds irrigable land or irri-
gation land and that may be revoked at
the discretion of the grantor(s) or
other parties, or terminated by the
terms of the trust, and revocation or
termination results in the title to the
land held in trust transferring either
directly or indirectly to a person(s) or
entity(ies) other than the grantor(s).

(b) Attribution of land held by a trust.
The acreage limitation entitlements of
a trust are only limited by the acreage
limitation entitlements of the trustees,
grantors, or beneficiaries to whom land
held by the trust must be attributed as
provided for in §426.4. The entitlements
of the parties to whom trusted land is
attributed are determined according to
§8426.5, 426.6, and 426.8, and other appli-
cable provisions of Federal reclamation
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law and these regulations. Reclamation
attributes nonexempt land held by a
trust to the following parties:

(1) For land held in an irrevocable
trust, the land is attributed to the
beneficiaries in proportion to their
beneficial interest in the trust. How-
ever, this attribution is only made if
the criteria listed in paragraphs (b)(1)
(i) and (ii) of this section are met. If
the trust fails to meet any portion of
these criteria, Reclamation attributes
the land held in the trust to the trust-
ee.

(i) The trust is in written form and
approved by Reclamation; and

(ii) The beneficiaries of the trust and
the beneficiaries’ respective interests
are identified within the trust docu-
ment.

(2) For land held in a grantor revocable
trust, the land is attributed to the
grantor according to the grantor’s
acreage limitation status and the
land’s eligibility immediately prior to
its transfer to the trust. However, this
attribution is only made if the criteria
listed in paragraphs (b)(2) (i), (ii), (iii),
and (iv) of this section are met. If the
trust fails to meet any portion of these
criteria, the land held in trust will be
ineligible to receive irrigation water
until all of the criteria are met. The
only exception is if the trust’s and
grantor’s standard certification or re-
porting forms indicate that the land
held by the trust has been attributed to
the trust’s grantor(s).

(i) The trust meets the criteria speci-
fied in paragraph (b)(1) of this section;

(ii) The grantor(s) of all land held by
the trust is (are) identified within the
trust document;

(iii) The conditions under which the
trust may be revoked or terminated
are identified within the trust docu-
ment; and

(iv) The recipient(s) of the trust land
upon revocation or termination is (are)
identified within the trust document.

(3) For land held in an otherwise rev-
ocable trust, the land is attributed to
the beneficiaries in proportion to their
beneficial interests in the trust. How-
ever, this attribution is only made if
the trust meets the criteria specified in
paragraph (b)(1) of this section and the
trust meets the additional criteria
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